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Abstract

Abstract

Determination of the Legal Nature of

Atypical Credit Enhancement Measures

In financial practice, third parties often issue commitments expressed as
deficiency supplements, liquidity support, etc. to improve the credit rating of financial
products, and it is often difficult to determine the legal nature of such commitments in
judicial practice. Article 36 of the Interpretation of Guarantees regulates it for the first
time in the form of a formal legal document, and Article 36 clarifies that the nature of
such a credit enhancement commitment may be a guarantee, a debt joining, or an
unnamed contract that does not belong to both. The nature of the promise issued by a
third party in a case should be identified according to the intention of the parties, which
provides a framework for determining the nature of such cases in judicial practice.
Although Article 36 of the Interpretation of Guarantees responds to the determination
of the legal nature of credit enhancement measures, it does not fundamentally solve the
problem of difficulty in identifying the legal nature of credit enhancement undertakings
in individual cases. Some scholars criticize the significance of Article 36 in clarifying
that the nature of the credit enhancement commitment can be a guarantee, debt
accession or an unnamed contract that does not belong to the two, and at the same time
it is clear that it is impossible to distinguish whether the commitment is a guarantee or
the presumptive rule at the time of debt joining, as for how to identify the legal nature
of the credit enhancement measure in individual cases, the provisions of Article 36 of
the Interpretation of Guarantee do not have too strong guiding effect, and in practice
there is still a relatively clear identification rule on the nature of the credit enhancement
commitment, which can only be analyzed on a case-by-case basis.

There are two main views on the specific identification rules for the legal nature
of credit enhancement undertakings issued by third parties, one is to judge the nature
of credit enhancement commitments based on the existence of principal debts in the

transaction structure, and the other is to judge the nature of credit enhancement
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commitments based on whether the credit enhancement commitment expands the
liability property for debt repayment. Through the combing of judicial adjudication
cases, it is found that the legal nature of the credit enhancement commitment in the
case is mainly identified through the first method in judicial practice, and if the main
debt does not exist in the contractual arrangement, the credit enhancement commitment
does not meet the provisions on the subordinate nature of the guarantee, and it is
determined that it constitutes an unnamed contract; If there is a secured principal
obligation, it may constitute a guarantee or a debt joining, and the specific nature of the
undertaking should be determined as a guarantee or a debt joining, and it is
distinguished according to various factors such as the meaning of the commitment.
Although the identification rules of this kind of credit enhancement commitment solve
the problem of difficulty in identifying its nature to a certain extent, there are certain
defects in the reasoning logic: whether the commitment document complies with the
provisions of the subordinate attribute and whether the commitment document has a
guarantee are two issues, and it cannot be deduced that the promise does not have a
guarantee by not conforming to the provisions of the subordinate attribute.

For the determination of the legal nature of the credit enhancement undertaking
issued by a third party, it should first be judged whether it has the intention of guarantee,
and if it has the intention of guarantee, the commitment may be a guarantee; On this
basis, it is judged whether the person making the expression still has the intention to
join the debts of others, and there is an intention to bear the debts of others, and if the
promise has this intention, it should be regarded as debt joining, and if it does not have
this meaning, it is deemed to be a guarantee. For a credit enhancement undertaking that
does not have the intention of guaranteeing the realization of claims and expanding the
property of debt repayment liability, its nature is not guarantee or debt joining, but
according to the principle of freedom of contract, it does not affect the promiser's
performance of relevant responsibilities according to the content of the commitment
document. According to further research, it is found that there are a large number of
nameless contracts in practice whose nature is not guarantee or debt joining, most of
which are minimum guarantees made for investment behavior, with certain guarantee
functions but not guarantee contracts. According to the general theory of scholars, a

distinction should be made between a system with a guarantee function and a guarantee
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system, not all contracts with a guarantee function fall within the scope of the regulation
of the guarantee system (typical such as liquidated damages, in rem agreements, etc.),
and confusion between the two should be avoided in judicial practice, and the system
with the guarantee function is not necessarily included in the scope of adjustment of
the guarantee rules.

From the specific application scenario of the credit enhancement commitment, the
difference between the inferior beneficiary and the expected return of the priority
beneficiary in the trust relationship does not have the purpose of ensuring the
realization of the claim, and the commitment itself creates a claim with the right to
request payment in the trust relationship to protect the trust income of the priority
beneficiary, which is a nameless contract. Although the investment guarantee
commitment made by the controlling shareholders, actual controllers, related parties,
etc. to the target of the fixed increase in the process of private placement of a listed
company does not have the intention of guaranteeing or joining debts, after penetrating
the transaction structure, from the economic substance, this type of contract is the
guarantee provided by the controlling shareholder and related party for the financing
of the listed company with its own credit and responsible property, and the company's
external guarantee rules should be applied by analogy to such acts to prevent the legal
representative from infringing on the interests of the company's minority shareholders.
In financial borrowings, a third party often issues a commitment to the creditor to make
up the difference in repayment funds, liquidity support, etc., and for such commitments,
it should be judged whether the expression of intention has the legal effect of expanding
the liability property for debt repayment, and if the commitment expands the property

responsible for debt repayment, it can be regarded as a guarantee or debt addition.

Key word: Credit Enhancement; Contracts With Guarantee Functions; Profit

Commitment; Interpretation
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