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Abstract

Abstract

In China's judicial practice, for most of the "defense of things" situation will be
made guilty treatment, and then the court will give a certain leniency according to the
discretionary sentencing circumstances.In illegal hunting crime, for example, in the
crime of "defense" situation, compared with ordinary illegal hunting crime, the cause
of this case has the particularity, dangerous cause a party for the occurrence of the
result has great liability, the defense of special prevention necessity is much lower
than the general criminal, therefore, in the case of "defense" can make innocent
evaluation.But in the judicial practice in our country, "defense" case of the case
because of it cannot meet the conditions of justifiable defense, so cannot through the
justifiable defense system, at the same time, "defense" case is directly against illegal
infringement party counter behavior, and the traditional emergency hedge object for
innocent third person, therefore cannot through the traditional emergency hedge to the
management of innocent.

In the criminal law circle, there are two ways to explain the counterattack
behavior directly implemented against the danger from objects:On the one hand, it is
believed that the infringement from the object should be extended to the actor behind
the object, and the infringement behavior is the continuation of the illegal behavior of
the person. Therefore, the direct counterattack against the object is the counterattack
against the person, and the situation of "defense against the object" should establish
justifiable defense.On the other hand, it is believed that the essence of illegality is the
meaning of violating the norms, and the behavior violating the norms is the behavior
controlled by people, and the infringement of the objects is not controlled by people,
so the infringement from the objects does not mean to violate the norms, so it denies
the situation of "defense against things" establishes justifiable defense.This paper will
be based on the denial of the establishment of justifiable defense, that the
establishment of defensive emergency hedge.Although defensive emergency
avoidance is an emergency system outside the region, it has a high similarity with
justifiable defense and traditional emergency avoidance, which can regulate the
situation of "object defense" which can not be regulated by both.Investigate its
legitimacy, defensive emergency hedging system can be from the perspective of
hedge behavior of legal protection principle, risk cause risk jurisdiction responsibility,

bear the obligation, and its benefit is worth protection to reduce the "defense"



Abstract

situation according to find justified, at the same time under the perspective of the third
person, directly against the hazard source itself has "confirmed interests" properties
can also be justified for "defense" situation find the basis, finally make "defense"
justified, make the behavior of comprehensive protection.

Although the defensive emergency avoidance comes from outside the region,
through the interpretation and analysis of the provisions on emergency avoidance of
Article 21 of the Criminal Law, it can be clearly realized that the defensive emergency
avoidance is fully applicable in China.From the perspective of the current judicial
practice in China, the defensive emergency avoidance in the case of "material
defense" can be used as the sentencing situation of the actor, or even as the cause of
the actor, so that the legal interests of the actor can be more comprehensively

protected.

Key Words: Physical Defense; Defensive Emergency Avoidance; Justifiable

Defense
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