S

wm =

“RERFAEFLERS” AIERAETR

RKTPRZIFGFNE R, (RIEH) 2% 720185 fimy A RVE Bt
AR CRT 8 B R R ZEFST A Gy AT G RREEA R AR » K “ 3Bt
7 . “FKEHEGTE . B MR RN E REILF 65 1 EZ bR
(B« REILF L2205 555 A€ FUN A BAR I E 220N E b ek = B
e . o Hr BB (2018) 25 AT J5 A SR ZFEIL R G55 =B I, 2%
A E S BENE, HA W BB T RERFEAE L E M SN E RS L. BT
Jiie A r A BiREE (2018) 25 AT Jo A R REIL A AL =48 15 55 € I 2= 1,
RIUELEFEBE: & “@azf” 5 “Amzm” figE, —LEHEH
AL BN, =R CeREHEET , R HRREMET AR
—, TR LS UEIREAE .

Xt BB REREAT REAL A, IRB A RUR g, E eI “ILRA A
75 EAERET © CFKEHE R FIR] L UGEE IR £
FRIE FH i Al “ IR L5 7 A7 AR Bk, e “ AL R 1 mikiE
R XEFARRGUT “UUR” o R G BRI 45 A R B RN R
BRI HEAT E ; BEAMERAE “FERIVE” f e AbR I B2 R VR 1 A JVE N
W B HFICR AR BGEZIETESEC b, BT RIER R LR
R HE S R R, SN KIE ST EA B &

R IR ] R AR AT, PR O REIFEAE L E RS "EIA
EREEEW . — 2R AE “AraE” K. S SEE A E R
— PR BREAT,  [FI AT R H PR T B adE v R E S g A Y
Bl —g— “REIFEFLERRS” MYCEMN . Ll “HER" b
R, TR R MR AR S RN, B aE 155 HE@ R ARAG R, AT
R i REMEREAT I GHEE . —RAE “H R KVERE. 48 (RiER) =
BRRMBREFNBE “PUER” « “BERRAH” BIIAEKE, ERRIER
1017 L T P 0 [ B SO AN 5 BB A DR, AR 28 6507 3o 3R = 30 A
AT ERN G “aREE” o WSS “VEANST NG Bihf
IRyERA “HRAZE” KUESRENEBBOR bR E, ZBCHE Ny — B A Bis

1



S

EEEANTTLAgSHMER G AA “HRER” (48 “HFEFILL

AR W ANME LR R BEA T I B EARAERL 2 LR S S R

LL“seBreeid” uBilah, ¥ “SEBRaE” RN 20k B v R w AR AR UE

T P BC 2T, B E & P “ﬁﬁ?” AR BT PR REAN

*Bfﬁi%ﬂﬁ%ﬁﬁﬂi RN R FAE IS N T3 A A B R AMLRI AT . Dy G 28
SR R EEE L B N AEE IETEfLéHﬁ@Jﬁr_iﬁkﬁ*T/ﬁ

W

KRG RIFAELERS: WA HHEER: RS S



Abstract

Abstract

Resear ch on Judicial Recognition of " Joint Production and
Management Debt of Husband and Wife"

With regard to the determination of the joint debts of husband and wife, the Civil
Code follows the Interpretation of Relevant Issues Concerning the Application of
Law in the Trial of Cases Involving Couple Debt Disputes promulgated by the
Supreme People's Court in 2018 (hereinafter referred to as the "Interpretation of Law",
taking "joint debt signing”, "daily household needs’ and "debt use" as the main
criteria for identifying the joint debt of husband and wife. The analysis of the cases
related to the couple's joint debts since the implementation of the Fa Shi [2018] No. 2
shows that the disputes have decreased, but the disputes have increased sharply, and
the disputes mainly focus on the identification of the couple's operational debts.

Through screening and analyzing the "different judgments in the same case"
cases related to the determination of marital operational debt after the implementation
of Fa Shi [2018] No. 2, it is found that the main reasons for the problems are: on the
one hand, the application of the determination rules is different due to the unclear
legal determination criteria, the wrong understanding of the legal basis of the marital
joint debt by the judge, and on the other hand, due to the unclear definition of the
relevant legal concepts, and the judge's free use of evidence, The specific
identification factors are different. It is manifested in the following aspects. the
concept of "production and operation” is unclear, the effect of "consensual defect” is
uncertain, the review standard of "use" is different, and the identification standard of
"joint participation” is different.

For the problem of different application of the recognition rules, through the
analysis of the advantages and disadvantages of the difference recognition rules, it is
concluded that the "common debt agreement” is the most core and basic recognition
rule, and the "debt use classification” rule should be applied when the true meaning
cannot be explored, while the existence of common interests can only be considered
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as an important factor. For the problem that the specific identification factors are
unclear: firstly, the scope of "production and operation” should be clearly defined to
avoid confusion with "common life" and "dailly needs of family affairs’, and the
general constituent elements of production and operation should be determined
through legislation, while the scope of daily agency of family affairs should be
capped from the purpose and appropriateness of means. Second, we should regulate
the identification path of "silence" and "unclear expression of will" in combination
with the interpretation rules of the Civil Code on the expression of will. While
exploring the true intention of the spouse of the non-borrowing party, the protection
of the creditor's reasonable trust should be taken into account. When the spouse of the
non-borrowing party has a high degree of imputability for the intentional defect, the
"presumption of agreement” should be applied. The third is to reasonably allocate the
burden of proof and determine the reasonable "use" examination standard. Because
the marriage relationship is internal and hidden, the creditor only needs to prove that
the debt is used for the appearance of joint production and operation. In order to avoid
the fact that the burden of proof is too light to lead to the "presumption of common
debt", the evidence should meet the high probability standard. Fourth, combining the
"denial of legal personality system”, it is clear that the standard of "joint
participation” of limited liability companies is the standard of controlling
shareholders. When the spouse is an ordinary shareholder or an operating manager, it
can be combined with other factors to analyze whether it has "joint debt agreement”;
In combination with the "publicity effect of commercial registration” to determine the
identification standard of individual industrial and commercia households when they
are "inconsistent in appearance and appearance”, the industrial and commercial
registration should be taken as the principle, and the "actual operation” should be
taken as the exception. The proof of "actual operation” should meet the high
probability standard.

Key words: Husband and Wife Joint Production and Operation Debt; Debt Use
Classification; Joint Debt Agreement; Joint Participation.
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