mE

2023 4 12 AARAR 6987 (N 81ik) % 180 Fwmi T ¥y L 40944, 1akmz £
A BRI LR BHCER ) EREMNEF RS F AR AREF LY
RAFRIRAN o BT IR HFFRKIERZ TR, o FRZRAE]EFEERTFIIA
Bk AL, ATRANE FAT A AIBARE S B th m d sk R o B 2R R E AN R 6995
BT, WAL EEH52E, RNARELESII L Enikik, 2HHL
FIEF AL X — b 2 AL B L5 F AR R GG IR, R A A FFT a9 IRA,

KA 52 WA

% — 300 A B e FVET IR 69 F] B ANE R A E 5] NZH AL AT AT, AT,
REEFNDASHNE LA EFTEARELR, SETERLEEZTLHFA, £H %
LB LA AN R AR FEEFRFATARGER EEXLSFWNTERE, AR E
FHTHEER, RHEREAMNGIENE, SH LS54 EiLs. ZREARST
B2 G a) ik EMA, el d) KM ANGEENRE, REFTF I EFE. K
KEFRTRBEE, BR ANEE) “LHbL TP kiR, BRXBELSL
FINIZH B ISE B, ., HEBEEE, RRKFHE. TRATREANBEAET
FE 5 NZH E AR LA R, R R ILR R AT AT

F 23 AR E B LA BTN 69 5] Sk FE K. B L AIBT AN AEKE 8] HE AT AAEE
A&, FEREXRA—OER, RARATZHEEXRBNAFEHLS, TF
FIAE 7] G2 2 R K, AR AERE G AAPAR SR H, 8L FIES ALK
KA ZH L ANKE FERZT T “HIET ", ARy HET £,

F =30 ARSI L FIBT AL 69 F Ko g o £ H A E G E L FVBFALR A ] N
7, ERES, FERX, FEFTEFITRAKERETAEM L, £EF LT LA
BERLN), A REALE TREABRTHLER, 25, AAEXEZ, FLAL, §&
waElRAFZFEAREL; AFEREI L, MEXTH LFIB N 9425 3470, i
REAZHGT LI FHREREFTE; ARIETHEL, ARBZHRERRLTAFESL
REM, ZRBEFRIEHEEM LR, B AL LT LABAN, £5IAHKEZE, LA
w%ﬁﬁﬁmkuﬁﬁii%ﬁﬁ%;ﬁﬁéﬁﬁi,%ﬁmwﬁﬁﬁ%%%ﬁA%ﬁ
W, BPEREANATEEEIA A ZHERWATRT, RIBEAE 69 EAREH A7 k) by
R Fe N AT R H &

F Ao AR EH LA AN G E, —T @, PHAHZANEXREB G ZH LA 6

I



EH BN ATAREASFEAN . B — T @, ZAN A EE R 6 BAR A

AR ik 548 F R EBIAR LS 09582 5 Nz AN ; = & B A Z AL 69 H) s B4 A TR T 7
bR EFFERAMEL T LREAA R SEAEEE R L& A5 85,
EFRANIREANEGE; ZARFEZANGERNNZA OB IFTFANGETEF,
BMAREEARUBEFR R, FIREFA, BFRETZANGE RN F; w2 AL
FFEAERRA, FIREFAPHERN “HERX” fo “FEX” FERKX, £ “ER
X7 T REFIEHEE T LABAN 69 24, £ “FEX” THMEFIELTAFER
W FV BT LR 69 B4

[CHER] A LABAR HXFH Nk JEFE AL

II



Abstract

Article 180 of the new Company Law promulgated in December 2023 has refined the
concept of duty of diligence, but still lacks a more specific standard of review of the duty of
diligence and the rules of defense and exemption of director's liability that can effectively
avoid improper judicial intervention in the director's decision-making. In view of the
long-term lack of operability of the duty of diligence provisions, some courts have attempted
to introduce business judgment rules into judicial practice to make up for the lack of standards
for judging directors' behavior and exemptions from liability. In the context of relatively
backward legislative practice, how to base on the local judicial practice experience, and at the
same time effectively draw on the extra-territorial legislation and judicial mature experience,
through the business judgment rule of this port to optimize the construction of the duty of
diligence institutional system has become a subject to be studied.

This study is divided into four parts:

The first part is the system value of business judgment rule and the necessity and
feasibility of introducing the system in China. Currently, there are problems of lack of judicial
review standard and insufficient limitation and exemption clauses of breach of trust liability in
the system of directors' duty of diligence in China. The business judgment rule in the U. S.
law is the standard of review for the court to examine whether the director's decision-making
behavior violates the duty of care, which has the normative value of motivating the director to
be brave in reasonable decision-making and restraining the improper judicial intervention, and
is mutually reinforcing with the duty of diligence. This system helps to establish the judicial
review standard of the duty of diligence, control the limit of judicial intervention in corporate
governance, improve the standard of director's responsibility, reduce the harm of imbalance of
director's power and responsibility, and implement the legislative purpose of "promoting
entrepreneurial spirit" of the Company Law, so our country has the realistic context of the
introduction of this system. Moreover, the theory of legal transplantation, the case guidance
system, and the policy of optimizing the business environment make the introduction of this
system in China not only a theoretical conception, but also the feasibility of the practical
dimension.

The second part is the judicial practice of business judgment rule in China. Business
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judgment rule in China's judicial application of the application of the elements of the dilemma
of unclear, review mode is not uniform, the cause of the system in China is still a theoretical
concept, subject to the geographical differences in the ability to judge the impact of the larger,
and its true function in China is not yet clear. Through empirical analysis, we hope that when
this system is incorporated into China's legal system in the future, we will be able to
"prescribe the right medicine" and put forward the construction plan accordingly.

The third part is the examination and revelation of extraterritorial business judgment
rules. The United States and Japan in the United States and Japan's business judgment rules in
the introduction of the path, the application of the elements, the review mode, the burden of
proof and other aspects of our country provides a useful reference. The commercial judgment
rule in the United States law, in the application of the elements, can be summarized as limited
to commercial decision-making, good faith, disinterested, sufficient information, in line with
the company's best interests and other specific elements; in the review mode, focusing on the
commercial judgment rules of the procedure for review, to meet the above elements of the
commercial decision-making exclusion of the substantive review; in the burden of proof, the
defendant first of all, presumed that the decision-making behavior in line with the above
elements, the plaintiff is required to In terms of burden of proof, it is first presumed that the
defendant's decision-making behavior meets the above elements, and the plaintiff is required
to prove that the above elements are overturned. The business judgment rule in Japanese law,
in terms of the path of introduction, is introduced by way of case jurisprudence in order to
maintain the advantage of its flexibility; in terms of the mode of review, the rule is used as a
principle guiding the intervention of the court, i.e., the court conducts a substantive review of
the procedure and content of the business judgment according to the specific circumstances of
each case under the premise of fully recognizing that the director enjoys the autonomy of
discretionary power.

The fourth part is the construction of the business judgment rule in China. On the one
hand, it is clear that the legislative position of the rule in China is judicial review rules,
behavioral norms and defense rules. On the other hand, the specific concept of the application
of the rule in China is: first, the introduction of the rule by the combination of statutory law

and guiding cases; second, to make clear that the constitutive elements of the rule are limited
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to business decision-making, the director has no conflict of interest with his/her business
decision-making, reasonably believes that he/she has sufficient information to make the
decision, and makes the decision in good faith for the best interest of the company; third, to
make clear that the rule applies to the target of the company, including independent directors,
statutory directors, senior management, and other directors, including independent directors.
Thirdly, it is clarified that the applicable objects of the rule are statutory directors and senior
management, including independent directors, as well as controlling shareholders and de facto
controllers, and supervisors do not belong to the applicable objects of the rule; fourthly, the
review modes of "presumptive" and "review mode" are applied to statutory directors and
controlling shareholders and de facto controllers respectively. Fourthly, the "presumptive" and
"review" modes of review are applied to statutory directors, controlling shareholders and de
facto controllers respectively, with the plaintiff adducing evidence to overturn the elements of
the business judgment rule under the "presumptive" mode, and the defendant adducing
evidence to prove that his or her conduct conforms to the elements of the business judgment

rule under the "review" mode.

[ Key words ] Business judgment rule; Duty of diligence; Corporate law; Judicial review;
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