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Abstract

Abstract

In the dispute over the request for cancellation of preferential payment, it is an
important content of the court to determine whether the preferential payment
constitutes the cancellation exception of preferential payment. In recent years, there
have been numerous judicial cases. Although the court has accumulated certain
experience in determine the exception of preferential payment through a large number
of judicial cases, it is not uncommon for the court to give different judgments in
specific determination cases. Moreover, the abstract and vague legislation has not
provided unified guidance for judicial practice, which seriously damages the authority
of judicial justice. Now, the draft of the Bankruptcy Law is to be submitted for
deliberation, it is urgent for the bankruptcy Law to provide a complete determination,
scheme to respond to the needs of judicial practice.

In addition to the introduction and conclusion, this paper is mainly divided into
the following four parts:

In the first part, through the retrieval of judicial cases, the data introduction of
case samples is carried out, sorting the situation of preferential payment cancellation
exception in judicial determination, and three types of problems existing in judicial
determination of preferential payment cancellation exception are revealed: The first is
that the understanding of "preferential repayment benefits the debtor's property" is not
unified; the second is that the results and reasons of the same preferential repayment
act are not consistent; the third is that the judge creates an exception except the legal
exception. The reasons include the judge's wrong understanding of the preferential
payment cancellation exception, the lack of detailed identification criteria in
legislation and the insufficient supply of specific exceptions. At the same time, the
crux of the problem analysis also points out the solution direction for the following
article.

The second part, aiming at the "wrong understanding of the rule", which is one
of the crux of the judicial determination of the exception of preferential repayment
cancellation, analyzes the exception rule of preferential repayment cancellation,
points out that the function of the exception rule is to amend and defend the system of
preferential repayment cancellation right, and points out the necessity and rationality

of setting the exception rule. For example, to maintain the substantial equality of
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creditors, maintain the normal operation of debtors, and maintain the order of market
transactions. Only after normative analysis of the rules themselves can theoretical
support be provided for the construction of the path of determination in the following
text.

In the third part, by comparing and analyzing the legislative experience of
Germany, Japan and the United States, the author puts forward that the compound
determination model of "general + specific" should be adopted for the exception of
preferential payment, and responds to the "lack of criteria" and "insufficient
enumeration” at the key points of the problem of judicial determination. Among them,
the general standard includes "debtor property standard" and "creditor status standard",
and the specific exception should be listed from both subjective and objective
elements, and combined with judicial practice to list eight exceptions, at the same
time to give the manager with discretion, in order to better implement the interests
contained in the rules;

In the fourth part, aiming at the 8 kinds of preferential payment cancellation
exceptions that have been listed, the personalization problems that should be paid
attention to in the judicial determination of the 5 kinds of exceptions that are more
controversial are analyzed one by one, combined with typical judicial cases, and the
investigation elements for the determination of each specific exception are pointed out,
with a view to providing operational determination suggestions for judicial practice.

The possible innovations of this paper are as follows: 1. This paper puts forward
some new understandings on the function of preferential repayment cancellation
exception from the perspective of the norm itself. 2. A compound determination mode
of "general + listing" is proposed for preferential repayment cancellation exceptions,
and the principle of risk-taking is advocated to discriminate creditors with the same
rank.

The shortcomings of this paper are as follows: foreign cases is less, it fails to
provide more adequate support for the research of this paper; Due to the lack of
practical experience, the detailed problems in the judgment documents may not be
presented in depth, and the recommendation for determination needs to be flexibly
applied in combination with the specific case, and its operational value needs to be

tested in practice.
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