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Abstract

The structure of crime in China has shifted to a predominantly misdemeanor
pattern, and the management of misdemeanors has become an important issue in
criminal proceedings. In order to meet the needs of misdemeanour governance, the
Supreme People's Procuratorate has proposed the requirement of fewer arrests, more
cautious prosecutions and more cautious detentions in the area of misdemeanour cases
in accordance with the law, and the procuratorial authorities need to make full use of
their discretionary power not to prosecute in order to achieve a simpler and more
complex diversion of misdemeanour cases, and to adapt to the realistic needs of
misdemeanour governance. Discretion not to prosecute refers to the system whereby
the procuratorial authorities can decide to prosecute or not to prosecute a suspect who
meets the conditions for prosecution by exercising their discretionary power. The
premise of discretionary non-prosecution is to meet the conditions for prosecution,
and the essence lies in the exercise of discretion, the consideration of public interest,
the need for procedural efficiency, the necessity of criminal prosecution, and the
transformation of the view of the purpose of punishment to provide a justifiable basis
for discretionary non-prosecution. The management of misdemeanors has put forward
new requirements for the system of discretionary non-prosecution; whether the
existing model of discretionary non-prosecution is able to adapt to the needs of
misdemeanor management, and whether it is able to meet the requirements of prudent
prosecution. Therefore, it is necessary to sort out the existing legislation and judicial
system of discretionary non-prosecution, and to explore whether the existing model of
discretionary non-prosecution in China can meet the needs of reality and whether it
needs to be transformed.

An analysis of the relevant legislation on discretionary non-prosecution reveals
that the legislative restrictions on discretionary non-prosecution are more stringent,
with discretionary non-prosecution being applicable only to criminal cases in which
the statutory sentence is less than three years' imprisonment and in which there are
grounds for exemption from punishment, which is in fact a form of microcrime
non-punishment under the current law. In addition, the scope of application of

conditional non-prosecution is micro-crime cases in which the sentence imposed is
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less than one year's imprisonment, which also fall into the category of micro-crime
non-prosecution. Although approved non-prosecution breaks through the limitations
of micro-crimes, there are no relevant cases in practice. In the judicial status quo,
scholars relevant empirical research combing found that discretionary
non-prosecution in practice is also mainly manifested in micro-crime non-prosecution.
Discretionary non-prosecution is limited to micro-crime non-prosecution caused by
non-prosecution discretionary space is limited, prosecution does not have the public
interest of the case can not be discretionary non-prosecution, the public interest of the
prosecutorial organs of the duty is difficult to realize as well as non-prosecution of the
diversion of the role of the difficult to realize the real problem.

In fact, based on the public interest attribute of public prosecution, public interest
should be the criterion for discretionary non-prosecution, and factors such as guilty
pleas, settlements, and the severity of the crime in judicial practice can be included in
the scope of public interest consideration, so that the public interest can be taken as
the criterion for discretionary non-prosecution, and the public interest model of
discretionary non-prosecution can then be constructed. As mentioned above, the
disadvantages of discretionary non-prosecution limited to  micro-crime
non-prosecution mode are obvious, in the context of misdemeanor management and
modernized social governance, there are the following practical necessities for the
transformation of discretionary non-prosecution from micro-crime non-prosecution to
public-interest non-prosecution mode: expanding and regulating non-prosecution
discretionary power, promoting procuratorate to perform the duty of public interest,
saving and educating the criminal offenders, realizing the diversion of the complexity
and simplicity of the criminal cases, and adapting to the needs of modern social
governance.

In addition, the study of public interest discretionary non-prosecution in the
United Kingdom, the United States, France, Germany and other countries shows that
these countries have emphasized the public interest discretionary non-prosecution
model, taking the public interest as the criterion for discretionary non-prosecution.
And there is a clearer public interest considerations guidelines, considerations of very

diverse and rich, including litigation economy, the interests of the victim and the
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interests of criminal suspects and other broad public interest. Finally, these countries
also emphasize the regulation of public interest review, including the judicial review
process of non-prosecution, the consent process of the non-prosecution court,
alternative measures to prosecution and the effective participation of lawyers.

On the basis of China's national conditions, China's public interest discretionary
non-prosecution model has been constructed in the following aspects. Firstly, it
clarifies the public interest discretionary principles such as balance of interests,
harmonization of punishment of crimes and human rights protection, and the principle
of procedural efficiency. Secondly, it is made clear that the principle of public interest
discretion not to prosecute applies to misdemeanor cases, which are cases where the
sentence pronounced is less than three years' imprisonment, with the exception of
serious criminal cases involving major merits or major national interests. Third, the
public interest considerations are refined in terms of the criminal act itself, the
circumstances of the suspect, the performance after the fact, the circumstances of the
victim, the economy of the litigation, the public, and the interests of the State. Fourth,
constructing an independent public interest review procedure by setting up an
independent review stage and constructing a review hearing procedure. Fifth, the
public interest alternative measures for discretionary non-prosecution should be
improved in terms of setting up general and special obligations for non-prosecuted
persons, strengthening the mechanism for follow-up education and supervision, and
reinforcing the connection with administrative penalties and other alternative

measurcs.
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